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PER DIVA SINGH 

Both these appeals have been filed by the same assessee 

wherein the correctness of the separate orders dated 20.07.2022 

of NFAC, Delhi sitting as First Appellate Authority pertaining to 

2015-16 assessment year is challenged. 

2. As the facts and arguments are identical in both the 

appeals, therefore, these were  heard together and are being 

decided by a common order for the sake of convenience and 

brevity. 
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3.  In ITA 608/CHD/2022, the assessee has raised the 

following grounds : 

1. That the order of Ld.. CIT (A) is against the law and facts of the case. 

2. The learned CIT(A) erred in dismissing appeal that there quantum order is not 

challenged by the appellant. Assessee had not challenged the quantum order to avoid 

the pains of further litigations, cost of numerous hearings and mental tensions borne in 

it but that does not follow to the conclusion that the amount added was concealed 

income. Even jurisdictional AO asked the assessee that if he deposit the tax, he will not 

take penal actions against him and he got transferred shortly thereafter. 

3. That the ld. CIT (A) failed to appreciate that the issue as to whether interest u/s 28 of 

Enhanced Compensation is revenue or of capital nature was highly debatable issue and 

penalty u/s 271 (l)(c) could not be levied on such debatable issue. Interest u/s 28 on 

enhanced compensation is not income as per Ghanshyam Dass HUF Case 2009. This 

Tribunal has recently allowed the claim of assessee on same issue in 

ITA/CHD/264/2021 and deleted additions in these cases. The appellant prays that the 

order of the National Faceless Assessment Centre and sustained by National Faceless 

CIT(A) on the above grounds be set aside. 

4. The appellant craves leave to amend, or alter any grounds or add a new ground, which 

may be necessary. 

4. In  the  present  appea l ,  the pena l ty  imposed u/s 

271(1) (c )o f  the  Income Tax Act  by  the  AO is  conf i rmed by  the  

ld.  CIT(A ) .   The  ld.  AR has inv i ted  at tent ion to  the  impugned 

order where in the  assessee has ra ised the  fo l lowing 

arguments  by  way of  grounds be fore  the  F irs t  Appe l late  

Author ity  :  

 i."Penalty should be imposed if assesse has not deposited tax before notice. If 

assessee has deposited all tax before assessment then it cannot be said that 

there was concealment or under reporting. So penalty should be deleted. 

   ii. Assessee recd. Letter from National Faceless Assessment Center Delhi 

vide DIN INSIGHT/VER/02/Servlce_Letter/2014-15/51141002233700001  

dated 15th September 2021 to file reply within 7days but Order is 

issued in 14.09.2021 which is in violation of principles of natural justice. 
Opportunity of being heard is not provided to assessee." 

         (emphasis supplied)   

4 .1  A  perusal  o f  the  impugned order  shows  that  the  ent i re  

pena l ty  order  has  been  reproduced by  the  Firs t  Appe l late  
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Author ity  (NFAC)  in it ia l l y  where in the  fo l lowing arguments 

assa i l ing the  order  on facts  advanced  on  behal f  o f  the  

assessee  were  subsequent ly  extracted .   These  are  reproduced 

he reunder  for comple teness  :  

 “At the time of giving enhanced compensation payer told that there is no 

tax payable on it. Assessee being not so educated believed but when notice 

was served he duly replied the notice of AO on receipt of notice. Even he 

deposited tax to file return. This can be verified from his 26 AS which is 
attached. An mail was sent to jurisdictional officer to upload the notice in 

his PAN. But orders were passed without considering his request. There was 

no option to file return unless notice is reflected in PAN. He further 

deposited the balance tax on receipt of orders as assessed by the AO. If 

assessee intention was to conceal income he had not deposited a single 

penny but as he was law abiding person he duly deposited the tax. Further 

income added by AO is disputed. There -are contradictory decisions. In a 

similar case Jurisdictional Tribunal in ITA/Chd/264/2021 deleted the 

additions made by AO and sustained by Faceless Appeal Centre. ln these 

circumstances it is prayed that penalty imposed by Faceless Penalty 

Department be deleted." 

        (emphasis supplied)  

4.2 A  perusal  o f  the  f ind ing  o f  the  ld .  Fi rs t  Appe l late  

Author ity  shows that  i t  has  been not iced that  the  tax  has 

been  depos i ted be fore  the  passing  of  the  assessment  order .   

I t  has  a lso  been not i ced  that  the  assessee  has a lso re l ied 

upon some le t ter  dated  15.09.2021 be fore  the  AO p leading 

lack of  opportuni ty.   However ,  the  penal ty  imposed  was 

conf i rmed. 

5 .   The  ld .  AR appearing  on behal f  o f  the  assessee  submit ted 

that  the  assessee  is  semi -educated  and i s  work ing  as da i ly  

worker ,  thus,  the  only  smal l  p iece  of  agr icu ltural  land on 

which he  was engaged  was compulsor i ly  acquired  by  the  
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Government .   The  assessee  as  per  the  adv ice  avai lable  to  the  

assessee  was under  the  be l ie f  that  no  tax  thereon  was 

required to  be  pa id.   As  soon  as  he  was made  aware  o f  the  

fact  by  way of  rece ip t  o f  not ice  that  50% o f  the  enhanced 

compensat ion was  taxable ,  the  assessee  paid due  taxes 

prompt ly .   I t  was her  submiss ion that  the  i ssue  i s  debatab le .   

Accord ingly,  pena lty  imposed  to  the  tune  o f  Rs .8747/-  may 

be  quashed.  

6 .  The  ld .  Sr .DR re l ies upon the  impugned order .  

7 .  We  have  heard  the  r iva l  submissions  and perused the  

mater ia l  avai lab le  on  record.  On facts  we  f ind  that  the  

submissions o f  the  assessee  that  the  assessee was “not  so 

educated”  is  not  in d ispute .   The  taxes  due as per  the  

submissions o f  the  assessee  i tse l f  were  pa id  prompt ly.   Th is  

fact  a lso is  not  in d ispute .  I t  is  a  matter  o f  fact  that  the  

i ssue  whether  enhanced compensat ion was  taxable  or  not  

has  remained  to  be  a  debatable  issue.   The  assessee  a lso  

p leads that  i t  was  t reated  as non-taxable  income on the  

basis  o f  some in formation made  avai lab le .   An order  o f  the  

ITAT was c i ted in  support  o f  the  prayer.  Looking at  the  

educat iona l  and socia l  background of  the  assessee  and 

cons ider ing  the  posi t ion  of  fac t  and law on the  issue,  we  f ind 

that  the  bonaf ide  be l ie f  o f  the  assessee  that  the  amount  was 

not  taxable ,  look ing  at  the  conduct  o f  the  assessee  which  is  
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a lso  not  in d ispute ,  can  be  accepted.  According ly ,  the  

pena l ty imposed u/s 271 (1 ) ( c )o f  the  Act  is  d irected to  be  

quashed and the  appea l  o f  the  assessee  is  a l l owed.  

8 .  In  ITA 609/CHD/2022 ,  the  assessee  chal lenges the  

order  o f  the  NFAC,  Delhi  s i t t ing  as  F irs t  Appe l late  Author i ty  

where in penal ty imposed  u/s  271F o f  the  Ac t  has  been 

conf i rmed in  appeal  by the  F irs t  Appe l late  Author it y .    

8 .1  In  the  facts  o f  the  present  case  a lso,  the  assessee  

p leads inab i l i ty  to  f i le  the  re turn as  the  not i ce  issued by  the  

AO was not  re f lec ted in  h is  PAN.  As  a  resul t ,  the  system did 

not  permi t  f i l ing  o f  re turn.   However ,  i t  is  c la imed that  the  

tax on  the  enhanced compensat ion was promptly paid.   As  in 

the  ear l ier  appea l ,  i t  i s  a lso p leaded that  the  assessee  

rece ived  not ice  from NFAC le t ter  dated  15 t h  September,  2021 

requir ing  a  reply  w i thin  7 days .   However,  the  penal ty  order 

i tse l f  was issued on 14 t h  Sept . ,2021 that  is  even be fore  the  

t ime  for  reply  was exhausted .   Hence,  natural  jus t ice  is  a lso 

p leaded.    

8 .2  For  ready re ference ,  grounds extracted  in  page  2  o f  the  

impugned order  are  extracted hereunder :  

i. "Penalty should be imposed if assessee was not ready to file return. He 

has deposited tax before orders. If assessee has deposited all tax before 

assessment then it cannot be said that he failed to file the 

return due to his mistake. If he could not file the only reason is that Notice 

was not reflecting in his PAN. System did not allow to file return without notice 
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reflecting in Pan. When he was prevented to file return with sufficient cause penalty 

should not be levied. Please delete the penalty imposed. 

ii. Assessee reed. Letter from National Faceless Assessment Center Delhi 

vide DIN INSIGHTA/ER/02/Service_Letter/2014-15/51141002233700001 dated 

15th September 2021 to file reply within 7 days but Order is issued in14.09.2021 

which is in violation of principles of natural justice. Opportunity of being heard is 

not provided to assessee." 

 

8.3 Perusal  o f  the  record shows that  the  Fi rs t  Appel late  

Author ity  has  reproduced the  ent ire  assessment  order  again 

ini t ia l ly  and thereafte r  the  submiss ions of  the  assessee  are  

found extracted.  For  ready reference ,  these  submissions 

avai lable  on record are  extracted  hereunder  :  

 "At the time of giving enhanced compensation payer told that there is no 

tax payable on it. Assessee being not so educated believed but when 

notice was served he deposited tax to file return. This can be verified from 

his 26 AS which is attached. An mail was sent to jurisdictional officer to 

upload the notice in his PAN. But orders were passed without considering 

his request. There was no option to file return unless notice is reflected in 

PAN. He further deposited the balance tax on receipt of orders assessed 

by the AO. There was no mala fide intention to not to file return. Further 

income added by AO is disputed. There are contradictory decisions. In a 

similar case Jurisdictional Tribunal in ITA /264/2021 deleted the 

additions made by AO and sustained by Faceless Appeal Centre. In these 

circumstances it is prayed that penalty imposed by Faceless Penalty 

Department be deleted." 

8.4  However ,  the  said  exp lanat ion was d ismissed by the  

F irs t  Appe l late  Author i ty  ho ld ing  that  no  reasonable  cause 

was put forth by  the  appe l lant  for  non f i l ing  o f  re turn u/s 

139(1)  o f  the  Act .   Aggr ieved  the  assessee  is  in  appea l  be fore  

the  Tr ibunal .  

9 .   The  ld .  AR  re ite rated  the  submissions as  advanced in  

the  ear l ier  appeal  s tat ing  that  as  per  in formation  ava i lable  
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with  the  assessee ,  no  tax  was  required to  be  pa id.  Further ,  

the  assessee  i s  not  so  educated  and be l ieved  that  when 

not i ce  was served ,  he  was required  to  depos i t  tax  which had 

been  done promptly .   I t  was argued that  the  assessee  was 

unable  to  f i le  re turn and hence  had requested the  AO that  

the  not ice  be  up loaded on his PAN.   As  wi thout  th is ,  he  

could  not  comply  by  f i l ing  the  re turn.   This  request  avai lable  

on record has remained  unaddressed .  Accordingly ,  i t  was  her  

prayer  that  penal ty  may be  quashed.  

10.  The  ld .  Sr .DR re l ied upon the  orde r.  

11.  We  have  heard  the  r iva l  submissions  and perused the  

mater ia l  avai lable  on  record.   Cons ider ing  the  cons is tent  

explanat ion  avai lable  on record advanced on  behal f  o f  the  

assessee ,  we  f ind  that  the  bonaf ide  explanat ion deserves  to  

be  accepted .   In  the  face  of  the  inab i l i ty  o f  the  assessee  to  

comply  wi th  the  d irect ions and v io la t ion o f  pr inciple  o f  

natura l  just ice  patent ly  ev ident on the  face  o f  the  record 

i tse l f  and conside ring  the  conduct  o f  the  assessee  and the  

except ion carved  out  by  Sect ion 273B of  the  Act ,  we  f ind 

that  there  was a  reasonable  cause  for  the  assessee  which 

has been cons is tent ly  p leaded.   We  f ind no  good  reason 

avai lable  on record to  hold why i t  should  not  be  accepted.   

Accept ing  the  exp lanat ion  as  bonaf ide  and t rue ,  we  d irect  
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the  quashing  o f  the  pena l ty order .   The  penal ty  is  di rected  to  

be  quashed.  

12.  In the  resul t ,  appeal  o f  the  assessee  is  a l lowed.  

13.  In the  resul t ,  both the  appeals  stand a l lowed. 

   Order pronounced in the Open Court on 08 December, 2022. 
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